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PETITION of Mr. John Dickſon of Kilbucho, 


| | Advocate: 


HE only Heritors in the Pariſh of Xilbucho are Mr. 
Dickſon of Rilbucho, the Petitioner, and Mrs. Dick- 
. | ſon of Hartree, the Reſpondent. _ 
John Dickſon, Eſq; of Hartree, one of the Se- 
nators of the College of Juſtice, when Proprietor of the whole 
Lands in this Pariſh, did, of this Date, execute a Diſpoſition, July 28th, 
narrating, that he had purchaſed the Lands and Barony of gd 
Kilbucho, and Right of Patronage of the Kirk thereof, holden b 
| blench of his Majeſty; and being deſirous that the ſame 
ſhould be enjoyed and poſſeſſed by his Children therein named, 
according to his Intention, > hin he diſpones, heritably 
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PE 'T ITION at Mr. John Dre, of K Bucks, 


| Advocate. 

* HE only Heritors 3 in the Pariſh of Kilbucho are Mr. 
| Dickſon of Kilbucho, the Petitioner, and Mrs. Dick- 
. ſon of Hartree, the Reſpondent. 

John Dickſon, Eſq; of Hartree, one of the Se- 


nators of the College of Juſtice, when Proprietor of the whole 
Lands in this Pariſh, did, of this Date, execute a Diſpoſition, 157 ts 
narrating, that he had purchaſed the Lands and Barony of 
Kilbucho, and Right of Patronage of the Kirk thereof, holden 1 
blench of his Majeſty; and being deſirous that the ſame 
ſhould be enjoyed and poſſeſſed by his Children therein named, 
according ta his Intention, 3 he diſpones, heritably 
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and irredeemably, to Mr. Alexander Dickſon, his eldeſt Son, 
and the Heirs-male lawfully to be gotten of his Body; whom 
failing, to his other Sons therein named, and their Heirs, all 


and whole his Lands and Barony of Kilbucho, with the Per- 
tinents, and with the Advocation and Donation of the Kirk 
of Kilbucho, Right of Patronage thereof, and Parſonage and 
Vicarage Tiends of the ſaid Parith. | 

mis Difpoſition, Tailzie, and Provifion, be declares to be 
made by him, with the Burden of the other Diſpoſition under- 


_ evoritten, and upon expreſs Condition, that the ſamen other Diſpo- 
ſition be preciſely kept and preſerved, and no otherwy/e ; and, 


notwithitanding of the ſaid Diſpoſition, and but Derogation 
thereto, except as is therein and after excepted, he, by the 
ſame Deed, diſpones, heritably and irredeemably, to 'Fames 
Dickſon, his third lawful Son, and the Heirs-male to be got- 
ten of his Body ; whom failing, his other Sons therein named, 
and their Heirs, all and haill the Lands of Hartree and 
Threepland, comprehending the Lands of Eafter-place, Burn- 


foot, Howſlack, and Place of Hartree, Over and Nether Houſes, 


Threepland, Shawhaws, and Pertinents, with the Milt of Har- 
tree, lying within the ſaid Pariſh and Barony of Kilbucho, 
and he became bound to infeft the ſaid. James Dickfon and his 
Heirs, and the other Perſons: therein named, in the Lands of 
Hartree, to be holden Blench of Alexander Dickſon, his eldeſt 
Son, and the Heirs-male of his Body; whom failing, the o- 


ther Perſons. mentioned in his farſt Diſpoſition. 


And, further, the ſaid John Dick/on thereby aſſigned and 
diſponed. to the ſaid James: Dickſon, and his Heirs; whom 
failing, to the other Perſons therein named, all and haill the 


Tacks and other Rights to the Tiendt, Parſonage and Vicarage 
of the ſaid Lands of Hartree and Threepland, and Pertinents, 


they always paying to the ſaid Mr. Alexander Dictſon, and 
the Heirs- male of his Body; whom failing, to the other Per- 


ſons, 
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ſons, and their Heirs- male, to whom the firſt Diſp ofition E 


bove mentioned is made, or to the Miniſter of Kilbucho, 1 


their Option, and for their Relief, the equal and juſt Half of 
the ſaid Tack- duty of the haill Tiends of the Pariſh, and Half 
of the haill Stipend of the Kirk of Kilbucho, whilk ; it Or ſhall . 
happen to be modified or aſſigned thereto, now or in Time coming 3 
and he bound and obliged him, and his Heirs of Line, to 
make and grant Sub-tacks of the Tiends of the ſaid Lands of 
Hartree and Threepland, to the Perſons, and to the Effect be- 
fore rehearſed, during the Space of the prefent Tacks, for 
Payment of the Half of the Stipends yearly to the Miniſter of 
Kilbucho, prefent and to come; and he obliged himfelf and 
his' Heirs to warrant the Premiſes, and to obtemper and ful- 
fil the ſame, and noways to come in the contrary thereof, Gi 
rectly nor indirectly. = | 
Upon the Title of this Diſpoſition, Alexander Dickſon, the 
eldeſt Son, took the Eftate of Kilbuchs on his Father's: Death, 
and James, the third Son, took the Eſtate of Hartree, and 
theſe Eſtates have been ſeparately poſſeſſed by their Deſcen⸗ | 
dants down to this Day, the Petitioner being the ſineal De- | 


: ſcendant of Alexander, as the Reſpondent is of James: 
Of this Date, Mr. A Saber Bertram, then Miniſter at Kil. Feb. Sth, 
buc ho, obtained a Decreet of Modification and Locality of oo 


his Stipend ; this Proceſs was brought againſt Lord Hart: ee, 
and two ſmall Feuers, whofe Lands now belong to the Peti- 
tioner. The Stipend is modified to three Chalders of Victual, 
Two: parts Meal, and a Third-part Bear, 500 Merks of Mo- 
ney, and 20 Merks for Communion- elements, and this Sti- 
pend is localled by the Lord Hartree, who is there ſaid to be 
principal Tackſman of the haill Lands within the Pariſh, and, 
by this Locality, his Lordſhip laid upon his Lands of Kilbu- 
cho one Chalder of Bear, and 222 J. 13's. 4 d. of Money, 
and upon the Lands of Hartree two Chalders of Meal; and 
724.1. of Money, which makes an equal Diviſion of the Sti-- 
pend, 


Feb. 4th, 
1767. 


x. ho. of 

pend, counting the Victual at 100 /. the Chal ler, except- 
ing a Trifle of two Merks Scots, and from that Time, down 
to this Day, the Stipend has been conſtantly paid, agreeable to 
this Locality. . | 

The preſent Miniſter of Kilbucho having lately brought a 
Proceſs of Augmentation, Modification, and Locality of his 
Stipend; and your Lordſhips having augmented the ſame, 
and remitted to the Lord Auchinleck, Ordinary, to prepare a 
Locality, and report; and one Scheme of Locality having 
been made up by the Clerk, whereby the former Uſe of Pay- 
ment was continued, and the Augmentation was allocated 
equally on the Petitioner's and Reſpondent's reſpective Lands, 


and another, by the Petitioner, whereby the whole Augmenta- 


tion was laid on the Reſpondent's Lands ; the Lord Ordina- 
ry, after various Proceedings, unneceſſary here to be repeat- 
ed, pronounced the Interlocutors, approving of the Locality 
which had been made up by the Clerk, and which are 
inſert at full Length in the Petition ; and the Cauſe having 
afterwards been called before your Lordſhips, you were pleaſ- 
ed, of this Date, to pronounce the following Interlocutor: 
The Lords having adviſed the within Locality, and Report 
* of the Lord Ordinary, they approve of the Locality, and 


< decern accordingly.” 


This Interlocutor of your Lordſhips, approving of che 


Lord Ordinary's Interlocutors, the Petitioner has been adviſ- 


ed to bring under Review; but the Reſpondent humbly 
hopes that very little Argument will be neceſſary to ſatisfy 
the Court that this Petition ought to be refuſed, ſince, even 
according to the Petitioner's own ſhowing, he does not ſeem 
to be over-ſanguine in his Expectations. 


By the Diſpoſition of Kilbucho and Hartree, in the 1645, 


already mentioned, granted by the common Author of both 


Parties, .the Proprietor of Hartree can be burdened with no 
more than one Half of the Stipend payable to the Miniſter, 
So tu hich 
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which 1s, or ſhall happen to be mod: fel in all Joe: coming 
The Diſpoſition of Ki/bucho, the radical Title under whic!| 
the Petitioner poſſeſſes, is granted with the Burden, and up 
on expreſs Condition, that the Diſpoſition of Hartree, under 
which the Reſpondent poſſeſſes, ſhall be preciſely kept and 
obſerved, and the Tiends of Hartree are thereby diſponed, 
with the Burden only of one Half of the Stipend, then and 
in all time coming; and as the Petitioner is the Heir of Line 
of the original Granter, it cannot, with Submiſſion, admit 
of a Doubt that he is bound to warrant his Diſpoſition. ; 

Lord Hartree's principal Title to theſe Tiends in the 1645 | 
was, his Right of Patronage of his Kirk of Kilbucho. But 
as he diſponed all the other Rights which he had to the Tiends 
as. well as Tacks, the Diſpoſition now founded on mutt be 
held a complete beritable Right to the Tiends of Zartree, 
and cannot be quarrelled by the Granter's Heirs. 

This Diſpoſition in the 1645 is ſtrongly confirmed and cor- 
roborated by the Decreet of Locality 1650, already noticed, 
whereby Lord Hartree locals the Stipend, one Half on the 


Lands of Kilbucho, and the other Half on the Lands of Har- 


tree; and the Reſpondent and her Predeceſſors have poſſeſſed 
the Tiends of their Lands ever ſince, with the Burden of Pay- 
ment of this Stipend only, which demonſtrates that the Ob- 


ligation has been implemented, and is now become binding 
on all the Parties concerned. 


The Petitioner has no Reaſon to complain of the Diſpolition 
1645 in fo far as it reſpeRts the Tiends, becauſe in this par- 
ticular it is extremely beneficial to him, at the ſame time 
that it bears very hard upon the Reſpondent, whoſe Eſtate 
of Hartree, as appears by the Scheme of the Rental in Pro- 
ceſs, is hardly one Fourth as large as the Petitioner's : 'Be-_ 
hides, by the late Augmentation, the Reſpondent's free Tiend 
is almoſt totally exhauſted ; whereas the Petitioner has above 


eleven hundred Pounds Scots of free Tiend remaining, after 


Payment of his Proportion of the new Stipend: His Plea can 
never 


RE 


never therefore appear in a- favourable Light ſince the Diſpo- 


ſition 1645, and the Poſſeſſion had upon it muſt be deemed. 


a good Right to the Tiends of Hartree; and if it were not 


for the Condition annexed to it, the preſent Augmentation 


would fall to be localled proportionally, according to the free 
Tiend of the Parties, which, your Lordfhips will obſerve, 
would be attended with great Benefit to the Reſpondent. 


It is true, that in the 1651, Lord Hartree granted a ſepa- 
rate Diſpoſition of the Lands of Hartree and Threepland, with 
the Pertinents, to his third Son James Dickſon, and the other 
Heirs therein mentioned, in which indeed there is no Mention 


made of the Tiends; but then the Fact is, that the Reſpon- 


dent and her Predeceſſors have taken and poſſeſſed theſe. 


Lands and Tiends upon the Title of both the Diſpoſitions 
1645 and 1651; and as the ſecond Diſpoſition does not re- 
voke the former, it muſt ſtand good as to the Tiends; and 


this the rather, that the firſt Diſpoſition, containing neither 


Procuratory of Reſignation nor Precept of Seaſine, the ſe- 


cond, which contains a Precept of Seaſine, was neceſſary, in 


order to compleat a feudal Title to the Lands. 
Again, as at that Time Lord Hartree had not in him any 


proper feudal Right to the Tiends, any Precept of Seaſine, 


quad them, would have been inept. He was then only Pa- 


tron; and, in the 1645, he had previouſly diſponed the Tacks 


and other Rights to the Tiends which were at that Time in 


his Perſon : And as, by the Act 1690, Ch. 23. and 1693, | 
Ch. 25. his being Patron eſtabliſhed an heritable Right to the 


Tiends in him, this accreſced to the Reſpondent's Predeceſſor, 


in virtue of the Diſpoſition 1645, which the Petitioner, as 
Lord Hartree's Hetr of Line, is bound to warrant; as was ex- 


preſly decided, 2d December 1698, Viſcount of Arbuthnot a- 
gainſt the Laird of Allardice, obſerved in the Dictionary, 


vol. 1. p. 513. and collected by Fountainhall. 


As to the Tack of the Tiends ſaid to be granted in May . 


1651, by the Lord Hartree, in the Character of principal Tackſ- 
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man of the whole Tiends of the Pariſh, in favours of. James 
Dickſon, his third Son, and the other Heirs therein mention- | 
ed, it is to be obſerved, that this is the firſt Time that ever 
the Reſpondent heard of this Tack: It has been latent for 
above one hundred Years; no Poſſeſſion has ever been had 


upon it; no Copy of it was ever in the Reſpondent's Hands 2 


And indeed, by its Tenor, it appears that no other Copy of it 
ever did exiſt. Whatever may be in this, as this Tack does not 
revoke the Diſpoſition of the Tiends in 1645, on which the 
Reſpondent and her Predeceſſors have poſſeſſed for above an 
hundred Years, without Challenge or Interruption, it can 
now have no Effect, and, though temporary, it muſt be con- 


fidered as a collateral Right to the Tiends, if any Regard at 


all is to be paid to it. 
Beſides, for whatever Purpoſe this Tack was originally 
ranted, it muſt afterwards have been found either to prove 


| elfe@ual, or to have been wholly dep arted from, as is evi- 


dent om the State of the Fact Rr". on Lord Hartree's 
Death, his eldeſt Son of the firſt Marriage; whom the Peti- 
tioner now repreſents, took Poſſeſũon of all his Writings, 
both of Rilbucho and Hartree ; and he delivered over to James, 
the eldeſt Son of the ſecond Marriage, the Title-deeds' and 
Writings reſpecting Hartree, particularly the Diſpoſition 164 5, 
containing the Right to the Tiends ; vhich it is impoſſible to 
believe he ever would have done, if it had been meant that 


the Tiends were to be poſſeſſed under this Tack ; which, ass 


has been already obſerved, was never once founded ON, or 
even brought to light, till after the Commencement of the 
preſent Proceſs. 

But it is, with Submiſſion, not a little aſtoniſhing, that 
the Petitioner ſhould, at this late Period, call in queſtion the 


Reſpondent's Right to her Tiends, which ſhe has now con- 


al to poſſeſs, under her own and her Predeceflers antient 
Title-deeds, quietly and peaceably, for above one hundred 
2 and this the Ae that the Petitioner and his Fa- 

| | ther,. 
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ther, conſcious of the Validity of the Reſpondent's Right, 


Dec. 24, did, by a Charter of Reſignation, of this Date, expreſly diſ- 


pone, not only the Lands, but likeways the Tiends of Hartree, 
to this Reſpondent, and two of her Siſters, (who are ſince 
dead); after the long Poſſeſſion had, and this ſolemn and 
formal Acknowledgment of the Reſpondent's Right to her 
Tiends, it is impoſſible, with Submithon, that the Petitionen 
who is barred, perſonali exceptione, can ever be heard to quar- 
rel and impugn a Right, which he himſelf and his Father 
have expreſly conveyed, agreeable to, and in terms of, the 
Diſpoſition 1645. oo 1 | 

On this Head, the Petitioner has been at great Pains to 
ſhow, that this Charter, being no more than a progreſſive 
Title, notwithſtanding of the expreſs Grant of Tiends con- 
tained in ir, is good for nothing quoad the Tiends, becauſe 
there is no Clauſe of Novodamus in the Charter. With this 
View, he has made Quotations from the Lords Stair and 
Bankton, which, in the Reſpondent's humble Apprehenſion, 
are foreign to the Point, as they only ſhow, that theſe Clauſes 
of Novodamus are thrown into Charters, in order to ſecure 
the Vaſlal againſt the Caſualties due to the Superior, ſuch as 
Nullities, Forfaulture, Recognition, Purpreſture, Diſclama- 
tion, and the like; but neither of theſe Authors ſay, that 
theſe Clauſes are abſolutely neceſſary; for Lord Stair only 
ſays, that, In the Charters by the King or Subjects, there 
may, and uſeth to be inſert, a Clauſe de Novodamus ;” and 
Lord Bankton writes, But frequently, in Rights by Pro- 
“ greſs, there is inſert a Clauſe de Nowvodamus.” It is true, 
his Lordſhip afterwards adds, that Charters upon Reſigna- 
tion, convey the Right as it ſtood in the Reſigner's Perſon, 
unleſs they have a Clauſe de Novodamus. But he goes fur- 
ther, and ſays, Hence, any doubtful Clauſe in it is ex- 
** plained from the original Right granted by the Superior 
„ huuielf, his Authors or Predeceſſors, to be holden of the 


** Granter, 
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* Granter, his Heirs and Succeſſors, from which Parties are 
© not preſumed to recede, , the Alteration 1s not expreſſed, 


« ond the Qualities and Conditions of the original Right are un- 
* derftood to be therein repeated.” In the preſent Caſe, the 
Tiends conveyed by the original Right, are expreſly contain- 
ed in the Charter of Reſignation, which is exactly agreeable 
to the Doctrine laid down by the learned Craig, lib. 2. dirg. 
2. $27. And Lord Bankton, immediately after, when treat- 
ing of Subjects Superiors, adds: For the Superior, either 
granting Charter of Reſignation or Confirmation, thereby | 
* conſents, that the Party poſſeſs the Lands in virtue of theſe 
« Rights, and, conſequently; cannot exclude him from the 
“ poſſeſſion, upon Pretence of Claims in his Perſon, whether 


“ evicting the Property, or conſiſtent therewith, ſince none can 


& counteract his own Covenant.” 
From this Paragraph, it ſeems clearly to be Lord Bankton's 
Opinion, that a Right may be granted, which was not for- 
merly-in the Vaſſal, by a Charter either of Confirmation or 
Reſignation, and this without the Aid of a Clauſe of Vo- 
damus. As, therefore, it is impoſſible to preſume, that this 
Petitioner and his Father could be ignorant of the Nature, 
either of their own Title, or thoſe of the Reſpondent, their 
Vaſlal, and, as Lord Hartree, by the Diſpoſition 1645, con- 
veyed to the Reſpondent's Predeceſſor, the Tacks, and all o- 
ther Rights, which he had to the Tiends of the Lands of 
Hartree, and, as by the Act 1690 and 1693, a full and com- 
plete feudal Title was veſted in his Lordſhip, as Patron of 
the Pariſh, which accreſced to the Reſpondent's Predeceſlors, 
the Charter of Reſignation 1753, does, in theſe Circumſtan- 
ces, clearly acknowledge and corroborate the Rights given to 
the Reſpondent's Predeceſſors, by the Diſpoſition 1645, and 
Acts 1690 and 1693. Or, if it ſhall be ſuppoſed, for Argu- 
ment's ſake, that this Right was. in any Degree lame or im- 
perfect, it cannot, with Submiſſion, admit of a Doubt, that 
C _- _ 


10 


this Charter, (which was granted coolly and deliberately by 


the Petitioner and his Father, and when perfectly well ac- 
quainted with the Nature of the Reſpondent's Right) muſt 
be deemed fully ſufficient to ſtrengthen and confirm any ſup- 
poſed Defect in the Reſpondent's Title; ſo that it is humbly 
apprehended, the Diſtinction, eſtabliſhed in this Caſe by the 
Lord Ordinary, and afterwards approved of by your Lord- 
ſhips, viz. That the Objection of the Want of a Novodamus, 
is not competent to a Subject Superior, is ſolid, and ex- 
tremely well founded, both in Law and Equity. For, how- 


ever hard it might bear on the Crown, to be prejudged by 


the Overſight of its Officers, yet the Maxim, Nemo pręſumitur 
ignorare conditionem ejus cum quo contrahit, applies ſtrongly 
to the preſent Caſe ; and, according to Lord Ban#ton, it 
might be attended with moſt dangerous Conſequences, if 


Perſons were allowed to counteract their own deliberate Co-- 


venants. 


The Reſpondent ſhall conclude theſe Anfwers with men- 
tioning ſome Deciſions, which, ſhe humbly apprehends, are 


extremely applicable to the Plea which ſhe has been now 
maintaining, whether her Right to the Tiends 1s ſuppoſed to- 
depend on the Diſpoſitions 1645 and 1651, or upon the 


Charter of Reſignation 1753, or upon both theſe Titles joined. 


together, becauſe they clearly point out the Senſe of the Court 
in all ſach Caſes. Two of them are marked in the Dictiona- 
ry, voce Tiends, in the following Words: Though Tiends 
are diſtin Rights from Lands, and not preſumed to be 
* conveyed, unleſs expreſſed, yet they were found to be im- 
* phed in a Diſpoſition, in ſo far as, Imo, The Purchaſer was 


* aſſigned” to the Tenant's Tack, who paid a joint Duty, 


* both for Stock. and Tiend. 2do, Was. burdened with the 
Miniſter s Stipend. And, 3ti0, Gave more than twenty 


« Years Purchaſe for the Rental, comprehending both Stock 


* and Tiend. Stair, 27th February 1672, Scot contra Muir-- 
: * bead: 
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of the Quality and Burden impoſed upon her by the Clauſe 
„of the Right, obliging her to pay the Miniſter's Stipend. 
& Fountainhall, 29th June 1698, Callendar contra Car- 


K | 
A Relict, claiming from the Heir the Tiends of 
“ her Jointure-lands, tho not expreily provided to her, only 
« in the Clauſe of her Contract of Marriage, conſtituting. 
« her lointure, ſhe is expreſly burdened with the Miniſter's: 


8 Stipend. The Lords found, that it had been the Deſign of 


e Parties, that ſhe ſhould have the Right of the Tiends of 
“0 her Jointure-lands, tho? not expreſly mentioned, in reſpect 


& ruthers.” But, in the Caſe of Gordon of Earlfton contra 
Kennedy of Knockgray, the 11th July 1758, it was found, that 
an Adjudication, without Infeftment, joined to Poſſeſſion for 
forty Years, was a ſufficient Title of Preſcription as to Tiends: 
Nay, further, as late as the 31ſt 7% 1765, Sir David Cun- 


ning ham contra the Heritors of Mhiteburn, a Caſe which will 


be well remembred by all your Lordſhips; it was found, 
that the Heritors had an heritable Right to-their Tiends, tho! 
their only Titles were ſome old Contracts, joined to the Effect 
of the Statute 1690 and 1693, in. favour of Patrons.—lIt muſt 


therefore follow a fortiori, that the Diſpoſition 1645, and Po- 
ſeſſion had upon it for above a Century, without the Aid of the: 
Charter 1753, fully eſtabliſhes an heritable Right in the Re- 


ſpondent to the Tiends of her Lands of Hurtree, gc. | 
Upon the whole, therefore, the Reſpondent humbly hopes, 


that your Lordſhips will have no Difficulty in refuſing the 


Deſire of this Petition, and adhering to your former Inter- 
locutor, approving of the Locality made out by the Clerk, 


by which the augmented Stipend is allocated equally on the: 
Petitioner and Reſpondent's Lands. : 1 


In reſpect whereof, &c. „ 
W.M MACKENZLE 


